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Introduction 

This paper deals with different means of promoting trust as an intangible asset in markets 

working with low transaction costs. It asks what made of an agent a more or less trustworthy 

party in a contract. In social orders that rested on principles of inequality and social 

differentiation, as it happened in Europe during the early modern period, social status or 

membership in close corporations could provide information or signal the presence of 

trustworthy parties. Even though there are many ways to address the issue of trust to promote 

economic development, the value of social relationships is the common ground in different 

strands of research. Considering that cooperative behaviour is not a given feature in all social 

orders, it can be incited by what has been called “the rules of the game” (North 1990). A large 

body of literature has pursued this question by looking at 1) rules (formal or informal) that 

define incentives; 2) the design of contracts, while it may reveal information about the parties 

and agreements can be assisted by law-courts in case of non-cooperative behaviour; 3) 

organizations, when they can impose requisites for admission and create their flows of 

information. These three dimensions of analysis broadly look at the role of institutions in the 

probability of a party not complying with a contract (risk of moral hazard). 

The neo-institutional studies in economics have claimed that when institutions – either formal 

(laws, constitutions) or informal (norms, codes of conduct) - are well defined and efficiently 

enforced the risk of moral hazard is low, which must promote trust (North 1990). Therefore, 

friction between parties is less expected when institutions function well. On the contrary, when 

																																																													
1 This paper falls within the scope of a postdoctoral research project entitled “The Misericórdia as a financial 
institution: the case of Lisbon during the eighteenth-century” (fellowship reference SFRH/BPD/95195/2013), 
granted by the Portuguese Foundation for Science and Technology (FCT). 
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they fail, opportunistic behaviour is likely to occur, as well as litigation, signalling high levels 

of non-cooperative behaviour (Knack and Keefer 1997). Approaches to these issues in studies 

of sociology, following the work of Pierre Bourdieu (1986), have argued that social 

relationships generate intangible “resources” when they observe certain norms, information, 

values, and promote attitudes, granting individual and collective returns (Coleman 1988, 1990, 

Putnam et al. 1993, 2000). The benefits of keeping social ties are called “social capital”, so 

that reiterated transactions with the same party can foster trust and cooperation, once social 

relations are as much valuable as the investment (of time and effort) individuals devote to these 

relationships. 

In line with this, the economic literature has “imported” the concept of “social capital” as a 

suitable label for markets and organizations where the risk of moral hazard is limited (North 

1990, Stiglitz 2000). In this sense, social capital matters for the working of markets in, at least, 

two ways: 1) it facilitates information between parties to a contract, which helps to cope with 

adverse selection and reduces transaction costs (North 1990, Williamson 1979); 2) it may be 

crucial in solving friction between players without the intervention of a third-party (law courts). 

Therefore, in cohesive networks, social capital is expected to be more prevalent, and 

cooperation problems tend to be solved through private-order institutions (Greif 1989, 1993, 

Ellickson 1991, Posner 1996). The Maghribi traders’ “coalition” is the most cited historical 

example of the efficacy of informal mechanisms of contract enforcement in cohesive networks 

(Greif 1989). Greif argued that these merchants formed close networks, with their own 

information flows, which enabled members to act collectively when one of them misbehaved 

in trade. Relying mainly on peer pressure and reputation-regulating devices, opportunism was 

sanctioned through ostracism, without the interference of public-order institutions. Early 

modern guilds have been taken as another historical example of cohesive networks particularly 

prone to generate social capital, seen as efficient devices to mitigate selfish behaviour and 

ensure cooperation between their members (Ogilvie 2004a, 2004b, 2011).  

On the whole, this literature stresses the role of norms and informal sanctioning that defined 

private-order systems, in which little room is given to formal institutions to solve conflicts 

(Posner 1996). Notwithstanding, recent literature has noted that the efficiency of informal 

institutions depended, to a large degree, on the possibility of being assisted by formal 

institutions (Aslanian 2006, Trivellato 2009, Ogilvie and Carus 2014). This draws the attention 

to another vein of studies in early modern history that has focused on the uses of justice. 
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Scholars have recognized the extensive use of the courts of law during the early modern period, 

and quantitative patterns of civil litigation were identified (Kaiser 1980, Kagan 1983, Sharpe 

1983, Brooks 1989, 1998, Champion 1994, 1997, Muldrew 1998). These studies have also 

revealed that elsewhere in Europe, the law-courts were mostly occupied with debt-related 

cases, which represented 80-90% of all lawsuits (Muldrew 1996: 921, Brooks 1998: 17-18, 

53). Another striking feature is that the law was used by and against all social strata (Kagan 

1981, Brooks 1986, 1998, Muldrew 1998. Cf. also Vermeesch 2015), suggesting that 

indebtedness and access to justice were socially spread. 

The literature mentioned earlier has seldom questioned whether moral hazard was sensitive to 

membership in an organization when contracting involved common resources to the 

organization, nor has asked whether social status could have affected the efficiency of formal 

rules assessed by the uses of the law-courts. This paper considers these variables (membership 

and social status), assuming that social capital in close organizations and multiplex relations 

that came together with high social ranking could signal the reputation of a party. 

This paper challenges the assumptions above by taking the Misericórdia of Lisbon as a case 

study. The Misericórdia affords a good example because it was a social network, likely to 

generate social capital; and social status was one of its requisites for admission. Furthermore, 

which is one of the contributions of this paper, the Misericórdia engaged in multiple economic 

relations, either contracting with brothers (those who were inside the organization and could 

act as if they were members of a coalition) and non-brothers (outsiders). This means that the 

Misericórdia was a social area of contracts, making use of formal and informal institutions to 

enforce them. 

We explore the implications of social capital in the working of markets using the evidence from 

the Misericórdia of Lisbon at the law-courts. The option to resort to data from tribunals also 

indicates those situations in which informal institutions had been inefficient in conflict 

resolution. In this sense, we can test whether there was a particular kind of transaction less 

prone to be solved through private-order institutions. Furthermore, our case study allows asking 

whether being an insider – brother of the Misericórdia – had any impact on the uses of the law. 

Assuming that cohesive networks have high levels of social capital, we expect courts to have 

dealt mainly with alien defaulters, either because this situation implied a different sort of 

transaction or because when recurring to formal institutions the level of conflict should have 

been too severe. 
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Data, however, draw a different conclusion. Our argument is that membership might not have 

reduced the risk of moral hazard and the need for formal institutions. In the Misericórdia’s 

universe, representing a closed social network, there was not a straight out-of-court settlement 

or a reduction in transaction costs, which allows the refutation of close networks as a synonym 

of high social capital or frictionless relationships. This may bring up some inferences to 

question the role of trust and social status in the working of markets in the early modern period. 

After this introduction, the paper presents the Misericórdia as an organization with barriers to 

entry (section II) and the data (section III). The results are given in section IV, and we 

summarize the conclusions in the final section (section V). 

 

Section II - the Lisbon’s Misericórdia 

The Portuguese Misericórdias were widespread in Portugal and its colonies during the early 

modern period (the literature on the Misericórdias is quite extensive; to cite a few Sá 1997, 

2001; Abreu 1990; Lopes 2000; Araújo 2000; Paiva 2002-2010; Serrão 1998; Ribeiro 1998). 

They were lay brotherhoods designed to practice the fourteen works of mercy and differed 

from other European confraternities because the assistance they provided was mainly 

addressed to non-members (Abreu 1990). While very different in their nature and purposes, 

these brotherhoods, in general, and the Lisbon’s, in particular, displayed common features with 

the guilds, that is, with historical organizations likely to create social capital (Coleman 1988, 

Ogilvie 2004b, 2011). 

Just as guilds, the Lisbon’s Misericórdia showed “closure” and “multiplex relationships”. 

Regarding the first feature, the Misericórdias were exclusive networks, with a numerus clausus 

defined in their statutes (Compromisso), which varied according to each Misericórdia. 

Membership was thus not pervasive, and in Lisbon it began by being limited to 100 brothers 

and extended to 600 from 1577 onwards. Once this limit was reached, no other member joined 

the confraternity unless a brother passed away or was expelled. 

The socioeconomic background of the brothers was not homogeneous. The statutes declared 

that half of the brothers should be nobles - mentioned in the sources as "brothers of higher 

condition" - and the other half comprised non-nobles, mainly craftsmen. Yet, only those 
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craftsmen wealthy enough for not dealing with the productive stages of the crafts (manual 

activities), broadly saying the masters, had a place in the Misericórdia. They should all have 

more than 25 years old, have reading and writing skills, and no Jewish or Moorish taint must 

drift over their names or ancestors. Women were also banished from the brotherhood at least 

from 1577 onwards, which supports the notion of confraternities “of and for men” (Sá 1997: 

94-95). Therefore, the restrictions imposed on admission connoted the Misericórdia with 

notable statutory groups. The Misericórdia was not indeed an egalitarian social network, by 

screening membership according to social status, wealth, human capital, religious background, 

and gender. Accordingly, the Misericórdia generated the four forms of social capital: 

1) It rested on a code of norms; the Misericórdia had a Compromisso, a document that 

prescribed the brothers' activities and outlined the rules of the brotherhood. The statutes were 

also explicit on the expulsion of a brother (in Portuguese risco de irmãos) in situations of 

misbehaviour; 

2) It counted on spaces of deliberation where information about different activities was brought 

(information flows); 

3) Since 1565 the confraternity retained the prerogative to access the royal justice, counting on 

a particular judge specialized in hearing and sentencing the cases brought by or against the 

Misericórdia (Juízo Privativo dos Feitos da Misericórdia e do Hospital); 

4) Hence, it could act as a collective body; the brothers gathered efforts to obtain privileges 

from the Portuguese monarchy, one of which was the private judge. 

The Misericórdia counted on a ruling board – in Portuguese Mesa da Misericórdia – formed 

by thirteen men: six craftsmen, six nobles, and a purveyor, who was also noble, and participated 

in "multiplex relationships".2 Besides its charitable agenda, the Misericórdia engaged in several 

urban activities, most of them based upon contractual relationships and ran a vast patrimony of 

assets engrossed by inherence. Such social functions and the management of the patrimony 

inserted the Misericórdia into various markets, such as the credit, land, and real estate markets. 

The large and wealthy patrimony was managed through written contracts signed either with 

brothers (insiders) and non-brothers (outsiders). Therefore, the social universe of its contractual 

																																																													
2 The Mesa was chosen through an indirect election. The whole brotherhood named ten brothers (five craftsmen 
and five nobles), who, in pairs (one craftsman and one noble), made a list with the names of the brothers who 
should form the current Mesa. Then, the members of the previous Mesa opened the five lists and counted the votes 
(Sá 1997). However, in 1756, the Misericórdia’s purveyor (Earl of Vale de Reis, Lourenço Filipe de Mendonça e 
Moura) was chosen by the king. 
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ties was widely diversified. Throughout this paper membership will be the analytical variable, 

to which it adds the statutory variable (noble / non-noble). It is, however, important to reckon 

some hurdles in identifying the brothers with high degree of confidence. For those who 

belonged to the aristocracy, we have a more accurate knowledge because sources often mention 

them as insiders. Furthermore, we have picked the names that signed the power of attorneys to 

complete, as much as possible, the information on membership. Yet, because the majority of 

the individuals that signed the documents were the noble brothers, our knowledge on 

membership is somewhat biased, meaning that we know much less about the craftsmen 

brothers. 

 

Section III - The data 

This empirical study rests on 874 cases lodged before law between 1756 and 1799. It includes 

information on the: 

a) subject-matter of litigation, which often provides information on the financial volume at 

stake; 

b) profile of the litigants (identified by name, gender, address, occupation or social status, and 

membership); 

c) judicial costs; 

d) length of the judicial proceedings; 

e) outcome. 

This period (1756-1799) is of critical importance since the Misericórdia struggled to balance 

its finances after Lisbon earthquake of 1755. The difficulties in recovering the debts – either 

from loans, rents or some other transactions – were tremendous, since the natural catastrophe 

damaged not only a significant share of the fix capital in the city but also the notary office 

where the documents that validated the transactions were stored. As such, for the years between 

1756 and 1799, there are 874 lawsuits, and the Misericórdia appears mostly as the plaintiff 

(84% = 732). Because the Misericórdia was mainly the part that lodged the complaint before 

the law the analysis that follows will focus on these lawsuits. 



	 7 

In addition to the judicial records, this paper will consider the deliberations of formal meetings 

the Juntas Grande and Junta Pequena – also called Definitório - to assess the informal 

mechanisms of contract enforcement. These Juntas were spaces of debate, on different matters 

concerning the brotherhood. Not rarely the ruling boards called other individuals – jurists and 

theologians - to pronounce on the issues for deliberation. It was during these meetings that 

defendants addressed their proposals to restructure the contracts, which were examined and 

accepted/declined. 

Regarding the judicial sources, and contrary to what happens in other European countries, in 

Portugal there are no books containing the summary of all the claims that entered in the courts. 

In the absence of these sources, the material has been directly collected from the civil cases. 

Although we still do not have a definite notion of its representativeness, conclusions are 

supported by a sample of 732 cases. 

 

Table 1. Nature of claims at court, 1756-99 

 N.º of cases Percentage 
Property rights 60 8.2 

Both 8 1.1 
Debts 664 90.7 
Total 732 100 

 

Sources: Arquivo Nacional/Torre do Tombo (hereafter referred to as ANTT), Feitos Findos, 

Juízo Privativo das Causas da Misericórdia de Lisboa (1756-99); Arquivo Histórico da Santa 

Casa da Misericórdia de Lisboa (hereafter referred to as AHSCML), Cartório. 

 

 

Table 1 displays the nature of the claims that entered the court from 1756 to 1799. It is evident 

that the Misericórdia used the law to solve problems associated with financial constraints 

derived from the other party’s non-compliance to deliver any sort of instalment, which has 

been included in the category “Debts”, affecting the cash flow of the organization. Hence, the 

overwhelming share of the transactions (91%) that gave origin to judicial cases involved money 

or debts in kind (rent arrears in wheat). Just 8% of the cases regarded jurisdictional matters 

which did not imply a debt relationship, e.g., disputes over property rights, requests for the 
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restitution of buildings, notifications for banning renewals in urban and rural properties, 

eviction notices, petitions for testament cancelation, etc. 

The next section details these lawsuits and checks if the defendants were brothers of the 

confraternity, or if they integrated their ruling boards. These questions will test whether being 

a brother signified an advantageous position when resolving the disputes. 

 

Section IV – Results 

We break down the two main categories in table 1 to test whether there was any type of conflict 

more prone to be solved in the courts among debt relations. Indeed, table 2 points to rent arrears 

suits representing more than a half of all lawsuits that entered in court (58%), followed by cases 

over loans (16%) granted either by the Misericórdia or the institutions it managed.3 Actions 

about unpaid testamentary legacies occupy the third place (9%), unveiling the Misericórdia as 

an outstanding receiver of inheritances. The remaining subjects of litigation had less 

significance in the overall legal activity of the confraternity. 

 

Table 2. Type of claims at court, 1756-99 

 N.º of cases Percentage 
Guardianship a 53 7.2 

Inheritances 68 9.3 
Internal issues b 17 2.3 

Loans c 120 16.4 
Others d 9 1.2 

Property rights 30 4.1 
Rent arrears 426 58.2 

Unknown 9 1.2 
Total 732 100 

 

Notes: a Cases initiated by the Misericórdia on the behalf of the foundlings claiming the 

payment of wages due to them; b Lawsuits regarding the Misericórdia’s administrative issues, 

																																																													
3 In the eighteenth century, the hospital of Todos-os-Santos and the Foundling hospital were under the 
administration of the Lisbon’s Misericórdia. 
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such as money owed to the confraternity when the officials settled their annual accounts; c 

Money lent on interests; interests due; d Judicial costs; claims of preference. 

 

Sources: as for table 1. 

 

 

Data from table 2 answer thus to our first question: there was, indeed, a particular contract 

whose resolution asked for the third party meddling. The Misericórdia resorted to the law to 

settle disputes over the delayed payment of rents, suggesting that private-order institutions 

were ineffective. 

What does explain the preponderance of these contracts in the legal activity of the 

Misericórdia? Bad harvests do not justify these figures for most of the rents regarded urban 

assets (mainly, houses and shops in the city). The annual distribution of these lawsuits may 

shed some light on this question. Between 1756 and 1799 the Misericórdia initiated 423 cases 

involving rent arrears: 13 between 1756-1759, 110 from 1760 to 1769, 75 from 1770 to 1779, 

76 from 1780 to 1789, and 149 between 1790-1799. There is an evident concentration of 

lawsuits in the 1760's and the 1790's. As mentioned above, after the 1755 earthquake, the 

Misericórdia faced serious difficulties in recovering its debts. Two years after the disaster, in 

1757, the Earl of Vale de Reis (Lourenço Filipe de Mendonça e Moura), at the time purveyor 

of the brotherhood, described in a three-volume book the financial situation of the 

Misericórdia, underlining the general difficulty in recovering from the effects of the 

earthquake.4 He put forward some reasons for such struggle in the years following the 

earthquake. First, tenants refused to acknowledge the Misericórdia as the owner of the 

properties, under the pretext that no documents attested the ties. Once the contracts had 

disappeared, there was no legal proof of the contractual relationship between parties. Other 

tenants, albeit recognizing the Misericórdia as the property-owner, alleged that the duration of 

the emphyteutic tie was in perpetuity (aforamento), rather than in lives (emprazamento, prazo). 

Therefore, the lack of legal proof of the bond has made particularly difficult the collection of 

the rents after the earthquake. 

																																																													
4 Arquivo Histórico da Santa Casa da Misericórdia de Lisboa (hereafter referred to as AHSCML), Gestão 
Financeira, Administração da Casa, Instrução precisa para o governo e administração da fazenda da Santa Casa 
da Misericórdia (1757), SCML/GF/AC/01/Lv002. 
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This situation seems to have dragged for nearly a decade. In 1766, and possibly in response to 

a petition addressed by the Misericórdia to the Crown, some measures were taken to remedy 

the situation. On May 1766, the Marquis of Pombal, the king’s minister, appointed Joaquim 

Inácio da Cruz treasurer of the confraternity.5 The royal decree was quite explicit about the 

responsibilities of this individual: he should oversee the rents of the brotherhood, as well as its 

expenses. Probably due to this appointment, the Misericórdia initiated 44 lawsuits only in the 

year of 1766, all related to delayed rents. 

As for the period 1790-1799, the increase in the number of lawsuits cannot be justified on the 

same grounds. Although at this stage of our research we have not an accurate explanation, it is 

plausible that the rise of the prices and real wages decrease had something to do with that 

(COSTA et al. 2012: 279-81). It is possible that this juncture had its influence in the cost of 

living, which may explain the increasing number of defaults in the 1790’s. 

So far we have observed the frequency of each type of complaint at court. We go further by 

disclosing their financial representativeness. For 555 (84%) of the 664 debt lawsuits the value 

of the claim is known (table 3). 

 

Table 3. Value of the claim, 1756-99 

 Value (réis) Percentage 
Guardianship 2,002,802 0.3 

Inheritances 14,631,030 2.9 
Internal issues 26,727,359 5.2 

Loans 389,010,179 76.0 
Others 359,635 0.1 

Property rights 0 0.0 
Rent arrears 77,745,832 15.2 

Unknown 1,439,457 0.3 
Total 511,916,294 100 

 

Sources: as for table 1. 

 

 

																																																													
5 AHSCML, Constituição, organização e regulamentação, Registo de decretos, avisos e ordens (1756-1783), PT-
SCMLSB/CR/03/Lv001, fl. 15-15v. 
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Table 3 draws a striking conclusion: rent arrears, which embraced a large proportion of the 

cases initiated by the Misericórdia, covered only 15% of the total amount of value litigated in 

court (mean value 182,502 réis). On the other hand, the lawsuits regarding loans comprised 

76% of all the financial costs the Misericórdia incurred for defaulters, which means that the 

sum contested in each of these lawsuits was almost eighteenth times higher than rent arrears 

cases (mean value 3,241,751 réis). 

Already on December 1756, the proceedings from the Junta Pequena observed that the 

brotherhood did not recover even one-third of all the money lent on interests (at the time, 

estimated 430,000,000 réis).6 Concerns over the money lent on interest drew the attention of 

the Crown. On 22 June 1768, the Marquis of Pombal imposed some rules on the credit activity 

of the Misericórdia (Almeida 1870: 1065-66). From then on, the debtors had to pay the 

Misericórdia back in 12 years, and the new loans should be secured by collaterals. Pombal also 

prevented the Misericórdia from lending sums above 400,000 réis and, for the first time, 

warned the confraternity about the collusion between the institution and its debtors, which 

impeded the reimbursement of both principal and interests. 

The remarkable difference in the size of these claims raised further questions that lead us to 

think of the idiosyncratic features of the defendants in the credit activity of Misericórdia and 

the problem of default. In any event, data point to a financial burden derived from unpaid loans 

and interests, while informal means of solving default seem to have been ineffective. Who were 

the defendants/debtors? Was there any category of defendants mainly related to credit defaults? 

 

 

 

 

 

 

 

 

 

																																																													
6 AHSCML, Órgãos da Administração, Junta Pequena, Actas da Junta Pequena (1756-1801), PT-
SCMLSB/OA/JP/01/Lv001, fl. 18. 
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Figure 1. Social profile of the defendants, 1756-99 

 

 
 

Unknown occupation: 356 (49%). 

Sources: as for table 1. 

 

 

The social profile of the Misericórdia’s litigation cannot be determined accurately since almost 

half of all actions (48.6% = 356) does not refer to the occupation of the defendants. Figure 1 

requires some previous remarks. Despite their marital status, women were inserted in their 

husband occupational category. However, when this information is missing, they were filed in 

the general category of “women”. Furthermore, when records indicate both social status and 

occupation, the latter was preferred over the former. 

As elsewhere in Europe, men over numbered women as litigants. In our case study, though, 

women signified one-quarter of the defendants (25.3%), a higher percentage when comparing, 

for instance, with the 6% of women in the borough court of King’s Lynn in the years of 1683-

86 (Muldrew 1993: 28-29). These women answered in rent arrears cases and were, most of the 

time, single women or, at least, the judicial records do not specify any male kin. Yet apart from 

the gender and the marital status analysis, it is evident that almost all socio-professional 

categories participated in the Misericórdia judicial activity. Except the transport workers and 

foreigners, who do not show up in our sample, the Misericórdia seemed to have sued all the 
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social strata. Significantly, following women, 20% of the defendants were nobles, 13% 

professionals, and 11% craftsmen. Each of the remaining categories represented less than 10%. 

 

Table 4. Social profile of the defendants per type of claim, 1756-99 (% of column) 

 

 
Guardianship Inheritances 

Internal 
issues 

Loans Others 
Property 
rights 

Rent 
arrears 

Unknown 

Administrative 4.8 2.6 50.0 5.6 0.0 0.0 4.4 0.0 
Farmers/fishermen 4.8 0.0 0.0 1.1 0.0 0.0 4.4 0.0 
Craftsmen 4.8 12.8 0.0 11.1 20.0 0.0 12.7 16.7 
Sales personnel 4.8 7.7 0.0 3.3 0.0 15.0 8.3 0.0 
Armed forces 0.0 5.1 7.1 3.3 0.0 0.0 11.6 16.7 
Religious institutions 0.0 5.1 7.1 6.7 0.0 35.0 2.8 16.7 
Women 47.6 41.0 7.1 8.9 20.0 20.0 29.8 16.7 
Nobility 9.5 15.4 0.0 52.2 20.0 20.0 8.8 16.7 
Professionals 9.5 10.3 21.4 6.7 40.0 10.0 14.9 16.7 
Proprietors 4.8 0.0 0.0 1.1 0.0 0.0 1.7 0.0 
Servants 9.5 0.0 7.1 0.0 0.0 0.0 0.6 0.0 
Total 100 100 100 100 100 100 100 100 

 

Unknown occupation: 356 (49%). 

Sources: as for table 1. 

 

The distribution of the defendants per type of claim is summarized in table 4. Women are 

especially represented in guardianship cases (women answered 48% of all these lawsuits) and 

inheritances (41% of the defendants). So, their presence in lawsuits finds little explanation in 

loans. In fact, those mostly involved in justice for credit default were from the aristocracy 

(Earls, Marquises, and Dukes) (61%; 47 of the 77). This is particularly meaningful if we 

observe the amount of money at stake. 69% of the total sum of money claimed by the 

Misericórdia in court had the aristocracy as the defendant, and 85% of all the money in loan 

lawsuits were in the hands of this elite. These figures are very significant of the social 

composition of the credit market of the Misericórdia. It is essential to specify that the non-

noble defendants in cases of loans displayed in table 4 did not receive money from the 
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Misericórdia, rather from the institutions or assets it administered (the hospital of the sick poor, 

the Foundling Hospital or the Jesuit congregations). 

The presence of the aristocracy in the credit relations of Misericórdia was not unknown to the 

Portuguese scholarship, although the representativeness of these cases among the 

Misericórdia’s costs with the enforcement of contracts was so far ignored. Portuguese literature 

has shown that during the eighteenth century, the Portuguese Misericórdias were the chief 

creditors of the aristocracy (Monteiro 2003, Costa 1997, Araújo 2000, Sá 2001, Abreu 2002, 

Elias 2010). Scholars have also stressed the specialization of these brotherhoods in granting 

loans to the higher strata of society. What has been seldom emphasized, however, is the fact 

that although being part of the ruling boards (insiders), members of the higher strata were also 

defendants at courts, showing that their profile as insiders did not bear any particular advantage 

that we may associate to the effectiveness of informal institutions and to social capital in close 

networks. 

As mentioned in the first part of this paper, the Misericórdia’s ruling board was composed by 

thirteen men: six craftsmen, six nobles, and a purveyor. Although in theory, the Mesa changed 

yearly, there are very good reasons to believe that the turnover of members did not prevent 

these individuals from redistributing common resources to themselves. In fact, when carefully 

examined, the aristocrats displayed in table 4 were the same who formed the ruling boards. 

Frequently, the Mesa consented advantageous loans to these individuals (also aristocrats), 

whose high risk of moral hazard was already perceived from previous trades. In the simplest, 

once they changed their position in the brotherhood they acted no differently: they granted 

access to the Misericórdia’s credit, which they had also benefited in previous years. 

Collusive behaviour is typical in professional corporations in which the closure of the group 

propitiates monopolistic situations. Although what is under analysis does not relate to 

monopolistic settings, apparently the composition of the ruling boards allowed the access to a 

pool of financial resources to aristocrats with high risk of noncompliance, meaning they 

extracted a sort of a rent derived from their social ties with the Mesa. Thereby, in our case 

study, shared norms, information flows, punishment, and collective action seem to have been 

inefficient devices in reducing opportunism. The nobility depleted the financial resources of 

the Misericórdia as if their members were running a common pool of assets, allowing free 

riding as an inevitable cost (Ostrom 2000). 
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Hence social capital appears as an unsuitable label for Misericórdia and the credit market in 

which it participated. If the collusion behaviour may explain a great deal of the issue, the 

question turns out to be, why courts were called to solve defaults. We may put forward the 

hypothesis that at least the status of the defendants and their shared norms with the 

brotherhoods reduced the length of court proceedings, meaning that the recourse to courts was 

a last resort. After all, the efficacy of the law courts is other means of assessing social capital. 

 

Table 5. Length of court proceedings, 1756-99 

 

Years N.º of cases 
≤ 1 518 

 2 - 5  107 
 6 - 10  43 

 11 - 15  17 
 16 - 20  13 
 21 - 25  11 
 26 - 30  3 
 31 - 35  8 
 36 - 40  3 
 41 - 50  1 
≥ 50 8 

Total 732 
 

Sources: as for table 1. 

 

 

According to table 5, the court was prompt in settling the disputes, since 71% of all the lawsuits 

were completed after one year, and 85% within five years. In this case, the use of formal 

mechanisms for conflict resolution appears to have decreased transaction costs. It is necessary, 

though, to underline that the end of court proceedings – usually associated with the execution 

of the sentence -, did not mean that the Misericórdia was fully reimbursed. 

It is likely that small claims were settled out of court. Aware of the judicial costs, once 

summoned, debtors of small claims (rent arrears, mostly) acknowledged the debt and paid or 

settled out of the court. Usually, the Misericórdia seized the defendant’s movable goods, 

confiscating them until the reimbursement or, in the case of non-payment, the goods were sold 
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in public auctions. Thus, a great deal of the success of courts has to do with the high number 

of claims for rent arrears or small loans. 

As for the longest lawsuits, they all involved nobles, suggesting that these defendants had some 

advantages at court (whether by having the means to cause delays and appeal or because they 

had some knowledge to evade the law). Besides, the sentences associated with these lawsuits 

differed from those on rent arrears. While in small claims, seizures of movable goods were the 

common practice, when the sum litigated was considerable, the judge frequently allowed the 

defendant to pay in instalments through the consignation of rents. At the first sight, this form 

of amortizing the debt appears as favourable to the Misericórdia, once it did not involve 

additional costs. However, things could go on a quite different manner, for these sums 

remained unpaid for several decades, and, in some cases, for a century. Just to mention some, 

the Earl of Sabugal owed 98,500,000 réis from several loans signed in 1746, 1748, 1750, 1751 

and 1752. In 1823 the debt was up to 235,395,000 réis; his heirs had only amortized 26,034,000 

réis and, at the time, the interests – estimated in 162,928,000 reis - doubled the principal 

(72,466,000 réis). Another example, the Marquis of Louriçal owed 13,600,000 réis derived 

from three loans (1690, 1707, 1732). In 1813, the principal had not been amortized at all, and 

the interests rose to 28,668,000 réis (total due 42,268,000 réis) (Monteiro 1992: 278). 

While the cases were still in court, noble defendants approached the Misericórdia with several 

proposals to renegotiate the debts, suggesting that the law courts could have played a dissuasive 

role in keeping default. Most of these individuals were the heirs of the original debtors, who 

had inherited the obligation. Not rarely they appeared in the Juntas denying the obligation or 

even the debt. But, they foremost used the Juntas to ask for some advantage in return for 

presenting new collaterals to secure the principal and the interests. On different occasions, they 

requested for the forgiveness of all the interests in exchange of the total payment of the debt, 

which, sometimes, the Misericórdia accepted.7 However, and to the best of our knowledge, 

none of these insiders was banned from the brotherhood for being a delinquent debtor. 

Thus, neither the justice nor internal rules seem to have been effective in making the insiders 

to cope with the organization’s interests. 

																																																													
7 AHSCML, Órgãos da Administração, Junta Pequena, Actas da Junta Pequena, PT-SCMLSB/AO/JP/01/Lv001, 
fl. 85v-87. 
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Section V - Concluding remarks 

The results presented in this paper challenge the assumption that cohesive groups hold high 

levels of social capital. The Misericórdia, albeit closed and engaged in multiple ventures, 

manifested low levels of social capital, either assessed though the efficacy of informal rules or 

through the law courts. Although the Misericórdia was a close-knit social network, which 

generated social capital of shared norms, information flow, punishment for deviants and 

collective action, it made great use of the law courts. Formal institutions of contract resolution 

were mostly used to solve issues related to debt. Even in small claims from rent arrears, private-

order institutions seemed to have been ineffective. These lawsuits signified only a small share 

of the total amount of money claimed in court, frequently linked to outsiders. On the other 

hand, the insiders (noble brothers) took a great portion of the money claimed, suggesting that 

neither membership nor social status reduced the risk of moral hazard. They often 

overexploited the Misericórdia’s common recourses with no apparent punishment. 

Although much more research needs to be done, we conclude that in our case study the concepts 

of social capital and cohesion were not significant in identifying the condition for cooperative 

behaviour. First, because close networks can create more problems than solve them, by 

allowing a redistribution of common resources, and second because the lawsuits where insiders 

were involved took longer to be settled. 

Collision behaviour seems to characterize better how insiders of the Misericórdia acted in 

credit contracts, but we do not have evidence that such a behaviour exploiting the liquidity of 

the brotherhood had any impact on the wealth of the organization in the long run. Is it plausible 

that the pace of the incorporation of inheritances, the execution of collateralized interests, or 

the sums reimbursed through the coercion infringed by courts on low-rank defaulters could 

overcome the financial drawbacks of such a high risk of moral hazard among insiders? This 

question leads to a study on the financial features of the brotherhoods, and we may well 

conclude that markets developed and worked with a complex of factors, of which social capital 

was just a small part, so that we should pay much more attention to social status when dealing 

with social orders in the early modern era. 
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